Standard Contracts of Multinational Companies vs. National Copyright Contract Law – Particular Examples
1. Introduction

The title of this paper “Standard contracts of multinational companies vs. national copyright contract law” refers to the questions of validity and effects of the standard contracts in the field of copyright law concluded between multinational companies and various legal subjects (authors, end-consumers of the copyrightable works). Any standard contract (multinational, national, in the field of copyright law or other area of law) which is contrary to (national) law can be challenged on the grounds of validity, and invalid standard contract will lack the legal effects intended by the party who created it. The standard contracts in the field of copyright law have considerable tradition for various reasons. For example, in the beginning of XX century in Germany, and after World War II in Austria, standard contracts were developed between copyright, performers and publishing associations, and purpose of standard contracts in those cases was establishing of cartels.
 This was in accordance with the general trend in those days, when it was typical purpose of standard contract to secure that members of professional associations, chambers of commerce and similar organizations obey certain rules, which eventually led to monopolies.
 The purpose of standard contract has changed. Today standard contracts in copyright contract law are developed because of various reasons. Different types of standard contracts in copyright contract law were developed upon request of the software industry. For example, the standard contracts appear in copyright law of IT products as End-User-License-Agreement (EULA),
 the GNU General Public Licenses (GPL), or Berkeley Software Distribution licenses (BSD), etc.
 

Generally speaking standard contracts serve to simplify the process of the conclusion of large number of contracts of the same type, which is typical for large business enterprises.
  Almost any contract can be concluded as a standard contract, and the same is true for copyright contracts. For the qualification of the standard contract only relevant matter is that standard contracts are preformulated by one party and other party could not influence its content.
  
The copyright contracts are often concluded between authors and different intermediaries in copyright activity. Many copyrightable works can not be effectively distributed and exploited without of the intermediaries. Traditionally the role of intermediary regarding copyright belongs to publishers,
 but other intermediaries should not be neglected. Intermediaries are also associations and organizations for collective management of copyright and related rights.
 The publishers nowadays are legal persons, often large organizations which operate worldwide. The multinational publishing companies posses considerable economic power in comparison to authors who are almost in every case natural person.
 Therefore, it is understandable that legal writers qualify the copyright contract law as an instrument for protection of economically weaker party – the author.
  The economic advantage of the (multinational) publisher in comparison to authors is reflected through different shapes, and one of the examples for such advantage is standard contract. Of course, standard contracts are not illegal instrument. It is typical for large enterprises to use standard contracts in order to simplify the process of conclusion of contract, and publishing companies are no exception.  The conclusion of contracts via standard contracts is a reflection of mass production, standardization and industry,
 and both copyright and publishing activities perfectly fit into these categories, because today they are without any doubt a mass production industry.
 As any other business enterprise, publishers use standard contracts in the legal relations with authors, in the respect of end-consumers who buy copyrightable works (books, periodicals, computer software, etc.), and in legal relations with other publishers. 
The multinational publishing companies operate in many different legal orders, which naturally lead to conflict between different sets of rules. Standardization of standard contracts in multinational company can amount to same or similar contract terms regardless of the fact that multinational company operates in different countries and consequently different legal systems, and standardized contract terms are not adopted to some or theoretically even to none of the existing national legal systems. Though not illegal the standard contracts can seriously distort balance between contracting parties. This is why conflict between standard contracts of multinational companies and national copyright contract law is not without serious consequences. The fact that in some contractual relations economic difference between contracting parties is considerable is in the case of standard contracts underlined even more. Because of that this paper deals with the standard contracts in legal relations between authors and publishing companies on one side, and between publishing companies and end-users on the other side.
 
2. The conflict between standard contracts of multinational companies and national copyright contract law

The relation between standard contract terms of multinational publishers and national copyright contract law can be described as a conflict in case when provisions of standard contracts deviate from the national copyright contract law. The national copyright law in this context means the law of habitual residence of the author or another holder of copyright or end-consumer of copyrightable work. The standard contracts (as any other type of contract) can deviate form the provisions of national copyright contract law if such provisions are so-called ius dispositivum.
 Ius dispositivum is a law which can be set aside by dispositions of contracting parties. The situation is different if provision of national copyright contract law is ius cogens which can not be set aside by contracting parties. The conflict between standard contract of multinational company and national copyright contract law exists in later case if national law is applicable law, but can also exist in former case of ius dispositivum. Eventhough  it is allowed to exclude the applicability of ius dispositivum the exclusion conducted against the principle of good faith or against specific provisions of national law regulating standard contracts will not be valid.
The conflict between standard contracts and national copyright contract law is not always a result of the willing acts of multinational companies contrary to the principle of good faith or more specific provisions of national law. Some of the conflicts have their origin in substantial differences between copyright law systems of the world.
 The conflict between standard contracts of multinational companies and national copyright contract law can be easily demonstrated in the case of standard contract of multinational company incorporated in common law jurisdiction and civil law jurisdiction, or the other way around. If multinational company standardized its standard contracts at higher level, without taking into the account particular legal orders in which company operates it can produce conflicts without any specific intention. This problem is particularly emphasized when multinational company operates in large number relatively small jurisdictions. If this is the case multinational company probably will not adapt its standard contracts to every jurisdiction that it encounters.  For a long period of time it has been emphasized that fundamental difference between common law and civil law jurisdictions in the field of the copyright is lack of statutory recognition of moral rights.
 The moral rights are reflection of the personality of the author, and in some jurisdictions connection between author and his/her work is particularly strong.  One should also bear in that in civil law jurisdictions private law protects not only pecuniary interests, but also non-pecuniary (ideal) interests. 
  In this respect it should be mentioned that both copyright law and private law are justified by the help of legal theory of the natural law.
 If, for example, standard contract of publishing company incorporated in the common law jurisdiction contains the clause stating that author transfers his/her moral rights to publishing company, this can be qualified as a conflict in cases when author resides in the civil law jurisdiction. The changes in the common law have to some extent diminished this difference, but there are still substantial differences between the approach to moral rights in civil law and common law systems.
 
The conflict between standard contract of multinational company and national copyright contract law should not be regarded as the conflict exclusively between civil law and common law. It can also exist within civil law jurisdictions. The civil law jurisdictions are not uniform system of law. In the respect of the copyright law in Continental Europe there is division between monistic and dualistic systems. In monistic copyright system, which is for example accepted in Germany, the copyright is a single subjective right consisting of economic and moral rights.
 Dualistic copyright system means that economic and moral rights do not form one unit, and therefore can split. In dualistic systems (France) moral rights can exist without economic rights, and vice verse.
 If multinational company is incorporated in Germany (or according to current German legal theory and case law has a real seat in Germany
) and author resides in country which accepts dualistic system such as France, this again can amount to conflict between the standard contract and national copyright contract law. This is the consequence of the fact that contract between author and publisher under German law should be formulated in accordance with monistic system of copyright (copyright is unity that cannot be transferred to publisher), while in French law in accordance with the dualistic system copyright contract can be assigned copyright to publisher or other person.

The conflict between standard contracts of multinational companies and national copyright contract law can lead to invalidity of the standard contracts which can annul whole transaction.

3. Validity and effects of standard contracts in copyright transactions
Standard contracts can appear in different legal relations in the field of copyright law. Standard contracts are often concluded between authors or other copyright holder and publishers, and between publishers and end-consumers of copyrightable work in case of the software. In the first instance standard contract takes form of the publishing contract and in the second instance license contract.
, 
 This division is a little bit simplified. However, it can serve as a basis for further analysis because as explained before standard contracts bring one kind of the problems in relations between the economically uneven parties (author – publisher, publisher – end-consumer), and another in relation between economically even parties (publisher – publisher). If copyright serves to protect author (economically weaker party) then we should focus on conflict in legal relations between economically uneven parties. The problem with standard copyright contracts between two publishers (battle of forms) is different issue.

The copyright contract law does not regulate standard contracts as such. Different aspects of the standard contracts (the definition of the notion of standard contract, conditions of validity and effects of standard contracts) are regulated in the general contract law. Therefore the general provisions of contract law are applicable.
 This means that validity and the effects of the standard contracts are evaluated on the basis of the general contract law. The validity of some copyright contract should be evaluated on the basis of consumer protection law. Because of the factual inequality of contracting parties important part of the consumer protection legislation are provisions on unfair contract terms which are basically lex specialis on standard consumer contracts.
  The contracts between authors and other publishers can not be regarded as a consumer contracts, because the author does not fit in the category of consumer,
 and author does not acquire goods and services when concluding contract with the publisher. Contracts between publishers and other intermediaries and end-consumers can be consumer contracts, and therefore the provision of the consumer protection legislation is applicable.
 However, idea that authors should be afforded same or similar protection as consumer should not be easily dismissed. Eventhough author can not be qualified as a consumer, and therefore can not obtain the protection granted to consumers by the consumer protection legislation, the legal position of authors and consumers is similar. They are both economically weaker parties in comparison to their contractual counterparts, and they both hold central position in copyright law and consumer law.
 As it was already mentioned the copyright contract law is to large extent instrument of protection of authors,
 in a similar way in which consumer protection legislation protects consumer. The principle of equality and protection of economically weaker party in contractual relations is also part of general contract law (principle of good faith).
The fact that standard contracts are regulated within general contract law does not exclude application of the copyright law. Terms and conditions of standard contracts of multinational companies could be also "problematic" from the perspective of the national copyright contract law because of the other reason. The provisions of the standard contracts could be contrary to ius cogens of copyright (contract) law. If standard copyright contracts’ clause is per se contrary to ius cogens of copyright (contract) law it will be invalid not because it is in standard contract but while it is illegal. The provisions of copyright contract law do not directly deal with the legal destiny of contracts which are contrary to ius cognes. That is not necessary, because general contract law regulates nullity in case when contract is contrary to ius cogens regardless of the fact whether ius cogens is part general contract law (e. g. general conditions of validity of contract) or any other part of the private law (e. g. copyright law, consumer protection law). Some provisions of standard contract can be contrary to law to such extent that they are not only contrary to ius cogens but also to ordre public. Difference between ius cogens and ordre public exist only in the respect of private international law. In situations which are purely internal ius cogens and ordre public are practically the same notions.
 In international situations ordre public covers only fundamental values of specific jurisdiction. For copyright contracts (both individually negotiated and standard contracts) it is important that at least in some jurisdictions copyright moral rights are part of ordre public.

Special rules on standard contracts protect weaker parties in contractual relation in the respect of the terms and conditions of contract which are per se in accordance with law (exclusion or limitation of liability, right to withdraw form the contract, choice of law clauses), but in circumstances of the inequality of  the parties bargaining powers are unfair. Unfairness in this context brings us to principle of good faith. The same applies to standard contracts in the field of the copyright law. Regardless of the reason that lead to invalidity of the standard contract the copyright law and the general contract law rules cooperate – the copyright law represents the limit to a contractual freedom and the general contract law regulates the consequence for the contract terms which deviate from the copyright contract law by prescribing invalidity of the contract. Terms and conditions of standard contracts which are contrary to the national copyright contract law are  null and void. Contracts which are null and void do not have legal effects which would be consequence of valid contract. This means that, for example, publishing contract would be null and void publisher would be neither obliged nor entitled to publish the copyrightable work, and author would not be neither entitled to claim the fee nor entitled to claim the publication of the copyrightable work.
Nullity of contract is again not regulated by the national contract copyright law, but by general contract law. The consequences of nullity of the contract are again issues of general contract law, or even private law,
 not copyright contract law. Consequently, validity and effects of the standard contracts of multinational companies in the respect of the national copyright contract law are evaluated on the basis of copyright law, general contract law and in some cases consumer protection legislation.

3.1. Conditions of validity of standard contract 

Standard contract will be valid if two set of conditions are fulfilled. First of all, general conditions for validity of contract have to be met. Standard contract is a (part of) contract. Therefore it has to be concluded, as any other contract, by parties who have legal capacity, without mistake, deceit, duress, with content which is not illicit, and sometimes in a specific form. 
, 
 These general conditions of validity of the contract are almost universally accepted in both common law and civil law jurisdictions.
 

The most important provision of contract law in this respect is a rule according to which contract in order to be valid must not be illicit (illegal). If the content of contract is contrary to ius cogens the consequence is nullity of contract. The copyright law contain proscriptions regarding disposition of copyright, so in this way rules on copyright law (proscriptions) and rules on contract law (nullity of contracts which are illegal) serve to protect legitimate interests of author and other copyright holders.
Second set of rules which prescribe the conditions of validity of standard contracts is specific for the standard contracts. Standard contracts can distort equality of contracting parties and furthermore infringe the principle of good faith. Justification for invalidating of an agreement can be also found in general part of contract law, for example in principle of equality of contracting parties.
 Modern law deals with the unfair standard contracts in more details. This is particularly so in the case of consumer contracts. End-users of copyrightable work are often consumers, and contract which are legal basis to transfer the right to use of copyrightable work are, if legal conditions are met, consumer contract, and if that is the case rules of consumer (protection) law are applicable. In some legal systems differences between general rules on general contract terms are similar to the provisions of the consumer law, but in some legal orders position of consumer is much better (e.g. if so-called black lists of general contract terms are introduced). Apart from the general clause which invalidates provisions of standard contracts consumer protection legislation introduced so-called gray and/or black list of standard contract terms. If the contractual clause falls into the category of clauses on a black list it is invalid as such, and if it is on gray list additional conditions must be met to invalidate it. In Member States of the EU the most significant act in this respect is Council Directive 93/13/EEC.
, 
  Under the influence of the consumer protection legislation the general contract law was also amended in some legal systems which enabled the courts to revise the standard contracts on the basis of more specific provisions in comparison with legal systems which have "only" the principle of good faith as a decisive criterion. It should also be mentioned that certain legal orders like Germany had specific legislation on standard contracts more then thirty years ago.
 

Law that regulates standard contracts can invalidate standard contract even if content of the contract is not contrary to ius cogens. Provisions of standard contracts are sometimes perfectly legal in the respect of their content, but the problem is the unequal bargaining power which led to conclusion of contracts under terms of one party. Consequently, the standard contract that deviates from the ius dispositivum will be invalid if it is contrary to standard contract regulation. The problem with the standard contract is not exclusively in its substance, but in the circumstances in which it was concluded, or to be more exact in the economically inequality of contracting parties. In some situations it is impossible to exploit copyrightable works without the help of the intermediaries (e.g. publishers, producers).
 The authors of literary works were in this respect the best example, even though today it is possible to bypass publishers and, for example, publish literary works on a web site. Because of the fact that statutory framework allows that only natural persons are authors of the copyrightable works, with the exception of work for hire contract,
 and that intermediaries are in the most of the cases legal persons, some of them with considerable economic influence the legal relation between the author of the copyrightable work and intermediary is the legal relation of economically unequal parties.

3.2. Validity of the standard contracts in the field of the consumer law

Standard copyright contracts appear not only in the legal relations between the authors and the publishers. After obtaining a copyright or right/obligation to publish the copyrightable work publisher will publish the work and sale the items which contain materialized copyrightable works (books, periodicals, DVDs, CDs, etc.). It is important to remind that at least in some cases publisher or his/her representative do not conclude with the end-user of the copyrightable work only the contract of sale, but also a license contract.
 The license contract governs the legal relation between the publisher and end-user in the respect of the use of the copyrightable work. The license (waiver, consent) itself is permission given to end-user (or anybody else) to use the copyrightable work in a certain way.
 The license is in some legal orders qualified as legal transaction (Rechtsgäschaft), like for example in Switzerland
 and probably Croatia,
 and in some legal systems has different legal nature, like for example in Germany
 and Austria
. The license contract is a type of contract which can serve as a legal basis for the disposition of copyright or a particular right derived out of the copyright.
 

In Croatian law license contract is regulated as nominate contract by Civil Obligations Act (hereinafter COA).
 The COA regulation on the license contract defines the license contract as a contract whereby one party (license provider) undertakes the obligation to transfer on other party (license acquirer) right or partial right to exploit invention, knowledge and experience (know-how), trademark, pattern or model, and license acquirer undertakes the obligation to pay the fee.
, 
 From one point of view the fact that COA regulation on license contract does not mention copyright does not exclude application of the provision of the COA on license contracts. Even if not directly applicable on copyright transfer transactions mutatis mutandis application seems to be acceptable.

However, different approach can be also justified. The license contract as regulated by COA does not cover licensing copyrightable works which is obvious from the definition of the license contract. One should also bear in mind that in Croatian law there is long tradition of division between copyright law and legislation which regulates this area and different sources of contract law. The license contract regulated by the COA plays significant role as a legal basis for the transfer of industrial property rights, and eventhough industrial property law together with copyright law forms intellectual property law, these are two separate category. The one of the most important differences is that copyright originally belongs to the creator of the copyrightable work, and can not be (completely) transferred to other persons, because of the moral rights. It should also be mentioned that eventhough Croatian civil law belongs to so-called monistic legal orders, which means that as a matter of principles both  civil law and commercial law are governed by the same set of rules, in many different aspect commercial law prevails. 
  The main legal source for law of obligations (contract law, civil law liability, unjustified enrichment, negotiorum gestio, and unilateral declarations of intent) the COA is to large extent more adopted to commercial environment.
 This fact can be decisive in process of determining the scope of application of the provisions of the COA on license contract. If one takes into the account that legal definition of license contract (Art. 699. COA) mentions only industrial property and that the COA itself tends to be of more commercial then civil law regulations nature the final conclusion can be that the license contract does not fall into the category of copyright contracts. Copyright transactions, unlike industrial property right transactions, do not belong to commercial law. “Commercial” character of COA does not exclude application of general part of contract law on different contracts of copyright law, but it does exclude application of COA regulation on specific contracts on copyright contracts. The COA's provisions on license contract are not relevant for the licensing the copyrightable works, but this does not exclude the possibility to conclude license contract regarding the copyrightable work. Therefore, in Croatian law the license contract can be concluded between the copyright holder and end-user of copyrightable work, but as innominate contract. This is not so strange because in the comparative law there are examples in which regardless of the fact that legislation limits the scope of application of certain provision both theory and practice accept the possibility to conclude the same type of the contract outside of the scope of application.

Standard licensing contracts are typical in the case of consumer licensing contracts. Because of the fact that both consumers and authors are in the weaker positions in comparison to their contractual counterparts consumer protection law and copyright law each in its own area try to protect consumers and authors by "protecting them from themselves".
 More specific in the field of the copyright law moral rights have protective purpose in the respect of the author.
 Being inalienable even if author transfers moral right to another person the transfer will have no legal effect (the contract will be null and void), which means that moral rights will still belong to author.
 In the case of consumer license contract consumer protection legislation applies, and consequences are nullity of unfair standard contracts.
4. Practical examples of conflict between standard contracts of multinational companies and national copyright contract law
The conflict between standard contracts of multinational companies (and other legal entities) and national copyright contract law is particularly enhanced when one deals with legal relations with international law. The standard contracts are sometimes in foreign language and foreign legal terminology is used. Foreign legal terminology can be difficult to translate. An obvious example is the notion copyright. Though there is direct and unproblematic translation to French (droit d'auteur), German (Urheberrecht), or indeed Croatian language (autorsko pravo), if the standard contract is drafted in English language the question of the content of term copyright can not be avoided. The word copyright can be translated, for example in French language as droit d'auteur, but it can also mean copyright as traditionally understood in common law, as economic rights, not the morale rights. If for example clause of standard contract mentions transfer of copyright it could be contrary to ius cogens if it is interpreted as unity of economic and moral rights, because in legal systems of Continental Europe moral rights are inalienable. However, if standard contracts contains expression on transfer of copyright understood "only" as economic rights its validity is not problematic.
  Therefore the conflict between standard contract of multinational companies and national copyright contract law can exist on the linguistic and systematic level. There are examples for this type of conflict in the field of Croatian higher education and science. Scientific projects are funded by the state and public funds. One of these funds is Unity trough Knowledge  Fund (hereinafter the UKF). The funding in the framework of the UKF is provided on the basis of the standard contract which is drafted in English and which contains clauses on copyright regarding scientific work within the project. The English language and copyright terminology close to common law is very likely caused by the fact that UKF has financial ties to World Bank.

The abovementioned example of the UKF Agreement contains following provision: “Foreground Intellectual Property financed by the UKF shall be owned during the duration of the project as stipulated in Article 3.1 solely by the UKF if not otherwise regulated by IPR transfer agreement signed by the UKF and the Croatian organization.“
 
  This provision could be invalid if Croatian law is applicable, because the Croatian copyright law recognizes moral rights as inalienable  rights and it does not accept work for hire doctrine. Following provision could be also invalid: "In the event that Croatian organization does not provide proof or evidence of diligent efforts to exploit the Foreground Intellectual Property within a period of 1 year after the project end date, the UKF may request the ownership of Foreground Intellectual Property financed by the UKF." This provision comprehands transfer of the IPR (copyright included) as penalty. Eventhough copyright law does not regulate transfer of the copyright as a penalty in the case of breach of contract, the inalienability of the moral rights once more  prevents the validity of such penalty clauses.  
The conflict between standard contracts of multinational companies and national copyright contract law can materialized also if the standard contract is translated into the language of national copyright contract law. This can occur if original standard contract is drafted for example, in the manner of the common law copyright system and then translated and applies in civil law systems.  Substantive difference between these two systems can lead to a conflict between standard contract of multinational companies and national copyright contract law. The same is true regarding monistic and dualistic systems of copyright within civil law jurisdictions.
Practical examples of conflict between standard contracts of multinational company and national copyright contract law are common when publisher belongs to common law jurisdiction, and author has habitual residence in civil law legal order. Standard publishing contracts of common law publishers contain clauses on work for hire which means that creator of the copyrightable works is not regarded as authors at all. Work for hire doctrine is generally not accepted in civil law jurisdictions,
 and if in particular case law of the civil law country is applicable this can endanger the validity of the contract. Additional clauses in such contract sometimes state that to the extent that any portion of work is not deemed to be work made for hire author transfers copyright to the publisher to the full extant, which includes at least some moral rights (e.g. right of integrity if publisher is entitled to revise or adapt copyrightable work and particularly if publisher is entitled to transfer the revise or adapt copyrightable work to the third person). Inalienable character moral rights cannot be alter by contracting parties, because it is determined by ius cognes and consequently any contract clause contrary to ius cognes is invalid.
The standard contract of multinational companies can be in the conflict with national copyright contract law not only in contractual relations between the author and multinational publishing company, but also in the field of the license contracts. If, for example, standard license contract concluded by the publisher and end-user of the copyrightable works contains the provision contrary to the national copyright contract law.

It was mentioned earlier that license contracts can appear as a standard copyright contract, which can involve application of the consumer protection legislation. However, license contract in the field of copyright are not exclusively connected to consumer contracts. In legal practice license contracts are concluded between publishers, but also between authors and publishers. In later case by concluding license contract instead of the publishing contract publishers do not undertake obligation to publish the work for remuneration, and for example undertake only obligation to deliver the copy of copyrightable work and/or to sell one or more copies to the author. This is not uncommon practice in the respect of the books that are created by many different contributors. Only the editor of edition receives the payment and authors of particular chapters are entitled to "free" copy. In some standard contracts authors who receive “free” copy are undertaking obligation neither to sell nor to transfer free of charge copies of the copyrightable work. The invalidity of such provision could be justified on the following ground. If only consideration/remuneration that author will receive for his/her work is "free" copy or the right to purchase further copies at discount price. Although it is understandable that publisher can not allow that the author becomes his/her competitor in distributing copyrightable work the provision of standard contracts can not simply exclude the possibility that author sells or gives away without compensation at least single copy of the work.    

5. Consequences of invalidity of the standard contract

Both civil law and common law jurisdictions accept two types of invalidity of contracts. Invalid contracts can be either null and void or avoidable. In the case of nullity of contract (the contract is null and void) contract "… has no legal force from the moment of its making."
 The avoidable contracts have full legal effects till the moment of its rescission. This means that such contract could be voided (or avoided) either by the decision of the court or declaration of the party, depending on the particular legal system.

Contracts concluded contrary to applicable ius cogens are null and void, and the same applies to standard copyright contracts.
 It was earlier mentioned that copyright contracts contrary to ius cogens will not produce the legal effect. If, for example, publishing contract is contrary to ius cogens the publisher will be neither entitled nor obliged to publish the work, and the author will not be entitled to claim the payment. However, exact meaning of the fact that copyright contract is contrary to ius cogens and therefore null and void depend on the particular national legal system. In some legal systems even if standard contract is null and void the transfer of the copyright can occur. This is the consequence of different systems of transfer of copyright that shall be discussed latter. 
Apart from invalidity of the standard contract in some cases when deviation from the national copyright contract law are result of translation errors and inconsistencies, another remedy is available – the interpretation of contract. The interpretation of the standard contract is based on the so-called contra proferentem rule which means that ambiguous standard contract clauses will be interpreted against the party who drafted the standard contract. However, the interpretation of the standard contract can not save the validity of the contract, so it can serve only as an auxiliary measure, to deal with the conflict between the standard contracts of multinational companies and national copyright contract law.

A copyright law is not isolated part from the rest of the legal system. The copyright law, like other legal branches, has basis in the constitutional law and international law.
 The importance of the constitutional law for the copyright law  arises from the fact that some constitutions contain guaranties in the respect of freedom of artistic and scientific work which also covers certain rights regarding the “products” of these activities. It should be also mentioned that the constitutional law protects the property, and eventhough property in standard sense does not cover intellectual property – the copyrightable work, the constitutional guaranty should be understood in the broader meaning covering not only standard property, but also the intellectual property.

The copyright law is mostly connected with the private law. Copyright law is a part of system of the private law.
 Therefore copyright law heavily relies on the provisions which belong to different branches of the civil law such as contract law, law on extra-contractual obligations (torts, restitution) and property law.
 Rules on copyright law in most of the legal orders in Continental Europe and common law form separate legal discipline and do not constitute part of civil law (general part of the private law). 
 However, legal dispositions conducted by authors and other copyright holders are to large extent regulated by civil law, because disposition of rights (copyright, but also any other right in private law
) are done on the basis of contracts.
 

Rules on contract law are relevant for the subject-matter of this paper, as demonstrated more then once in this paper, because they operate closely together with rules on copyright when question of validity of the standard copyright contract is raised. However, discussion on conflict between standard contracts of multinational companies and national copyright contract law does not end at the point when we reach the conclusion that standard contract is null and void. If standard copyright contract law is null and void, because it is contrary to national ius cognes this still does not exclude the possibility that copyright is transferred from one party to another, at least in some legal systems. In legal systems like for example common law or French law acquisition of the ownership or copyright is direct consequence of the conclusion of (valid) contract (common law, French law).
 In Austrian, Swiss and Croatian law, transfer of the ownership or copyright is a separate from the contract, but for transfer of the ownership or copyright validity of contract is required (Kausalitätsprinzip).
 Contract law is also important in legal orders which separate the issue of validity of a contract from the transfer of the right, because the transfer without valid contract has a restitution as a consequence.
 For example, in German law transfer of rights on the basis of contract is in most of the cases governed by so-called Abstraktionsprinzip. According to Abstraktionsprinzip  right will be acquired by acquirer regardless of the fact that contract was null and void. However, the former holder of the right is entitled to claim the return of the right. In this respect not only contract law is applicable but also provisions of extra-contractual law (civil law liability, unjustified enrichment, negotiorum gestio) which regulate restitution. Regardless of the fact that transfer of copyright takes place even if contract is null and void, invalidity of contract has consequences in the field of copyright because transfer of copyright on the basis of invalid contract leads to return of the copyright back to his/her previous holder. 

The abovementioned systems of transfers  are consequence of the application of the property law regulations on intellectual property rights. However, the application of general property law on intellectual property is not so straightforward in some legal orders. “Standard” property law deals with the rights which exist regarding tangible property (res corporals), not the rights on intangible property which are in different legal regime (e.g. intellectual property law). Regardless of the fact that at least in Germanic legal family property law does not apply on copyright or any other intellectual property right, intellectual property law was developed under strong influence of property law.
 The same applies to the issue of the contracts and copyright law. Despite the fact that contract law is many legal orders of the Continental Europe sharply distinguished from the property law,
 the contract law borrows certain properties of the property law. For example, the Abstraktionsprinzip and Kausalitätsprinzip which are in German law essential for the acquisition of an ownership, are also discussed in the respect of acquiring of the other rights on the basis of the contract. The same is true in the respect of the acquisition of the copyright or others intellectual property rights (patents,  trademark, etc.
). “Standard” property law has also strong influence on private international law in the field of copyright. Some authors stated that in absence of more specific legislation on private international law in the field of copyright some principles can be “… derived from the analogy with real property. ”

The system of transfer of copyright is important for the understanding of the conflict between the standard contracts of multinational companies and national copyright law, because the (in)validity of the standard contract of multinational companies in the field of the copyright which are contrary to national ius cogens as such does not reveal the most important issue – whether the copyright can be transferred on the basis of the standard contract contrary to ius cognes. There is another reason why the system of transfer of copyright is relevant for subject-matter of this paper. Parties of the contract can not alter the system of transfer and contractual clauses which would deviate from system of transfer according to the applicable law are invalid regardless of the fact whether they are part of standard contract or if they are individually negotiated. If, for example, contractual clause states that publisher is entitled to exploit the copyrightable work even if contract itself is null and void, such clause would be also invalid in legal orders that request the validity of the contract as a precondition for the transfer of the copyrightable work. 
6. Private international law

Private international law is also relevant for copyright law. Some authors particularly emphasize the fact that in the world today the number of contractual relations with the international character is increasing, because it is very easy to conclude the contract with the foreign service provider via Internet.
 However, the relation between private international law and copyright contract law is separate subject-matter and only few most important issues are presented. 
The copyright law rarely regulates the private international law issues which means that general rules on the private international law applies.
 In resolving private international law issues in copyright contract law special attention should be made to a fact that infringement of the copyright can be consequence of the infringement of contract (contractual liability) or infringement of rights which arise from the law (extra-contractual liability).
 The copyright is in the terminology of the civil law absolute right which means that its holder “… can assert [the right] against all the world”.
 Therefore, absolute right can be infringed by subject who are not in any particular relation with the holder of the right (of a contractual or other nature). However, that characteristic does not exclude the application of the rules on contractual liability. If the person who has infringed the copyright was also in a contractual relation with the holder of the copyright (e.g. the publisher with the author) both copyright and the contract are infringed.  In legal systems which accept non-cumul principle (France) party of the contract whose rights have been infringed by other party can not invoke on tort (extra-contractual liability).
 If particular jurisdiction permits cumulating of both contractual and extra-contractual liability two different set of rules can play the role of the applicable law.  Consequently, applicable law should be determined on the basis of the private international law on contractual and/or extra-contractual liability depending on the facts of the case.

Second important private international law issue is the possibility to include the choice of law clause in standard contract. In consumer contracts such clause can not deprive the consumer of the protection granted to him/her by consumer's national law.
 This rule also applies on consumer copyright contracts such as license contract with end-consumers. The private international law takes into the account the fact of economic inequality of the contracting parties in the respect of particular contracts such as consumer contract or labor contracts.
 However, in the respect other legal relations copyright contracts are not mentioned, and general rules applies. Explicit provision regarding choice of law in consumer standard contract is probably most important tool when one deals with standard contract of multinational company. This is so because choice of law clause in standard contract “in favor” of multinational company eliminates the conflict between standard contract and national copyright contract law in a way that can hardly be described as fair. By upholding the application of author’s national law conflict still exist but at the same time certain rights of author are protected. 
7. Conclusion

If standard contract of multinational company is null and void, because it is contrary to national ius cogens inequality regarding economic power between multinational publishing company and author, or multinational publishing company and end-consumer is compensated. However, in many cases eventhough the copyright contract is invalid the parties are behaving like the contract is valid. Sometimes it is consequence of inadequate knowledge of authors and end-consumer of copyrightable work, and sometimes authors and end-consumers are simply accepting the reality. The fact is that multinational publishing companies are trying to ensure highest possible degree of benefits from contracts with authors and end-consumers and market competition does not pressure publishers to decrease the benefits in favor of authors and others.  When contractual parties behave like the contract is valid eventhough it is not, in some cases this can lead to Heilung or maybe to the creation of so-called de facto contract (faktische Vertrag), but the degree of legal certainty regarding this consequences is not high.
 This may serve as an argument in the favor of a different approach. If invalid contracts (or contract) clauses are in most of the cases executed and issue of invalidity is not raised it might be better to alter the legislation, and in the place of nullity impose different sanction – if contract is invalid for the reason that it is contrary to copyright law it could be “only” voidable. Voidability is also more acceptable solution because in the case of voidable contract only one party has the right to avoid the contract. In this case it is the holder of copyright if standard contracts were drafted by the other contracting party. This would be in accordance with the logic of the contra proferentem rule, though not in interpretation, but in assessing the validity of the contract.
As the last point, one should take into the consideration experience from the past. The standard contract terms are usually prepared by publishing companies, but they were also developed within the copyright associations. Associations of authors could try to develop the standard contracts adapted to particular   national law, bearing in mind of risks in taking over such initiatives. Namely, the competition protection legislation but also the fact that by drafting the standard contracts authors could be qualified as persons who drafted the standard contracts, and consequently legislation on standard contracts would start to work against them. It is particularly important to remind that standard contracts drafted by the copyright organization in the first half of the XX. century served as a legal basis to establish cartels, which from today’s point of view could jeopardize the effort to develop "uniform" standard contracts. However, the benefits of such approach excide the disadvantages. In the case of national copyright associations which are members of international organizations the standard contracts of particular national associations  could be discussed and maybe even agreed at the level which would give certain “legality” to standard contracts and encourage multinational companies  to  accept them. The reason for accepting “other people’s” standard contracts could be following. For the multinational company it is far better to accept standard contract drafted by national copyright association “approved” at the international level, then to discover during the civil litigation that national court holds the position that company’s standard contract is invalid. Of course, this reasoning  is valid only in the case that empirical data confirm high number of invalid standard contract of multinational companies.

The development of standard contracts by the third party is already reality. The Creative Commons licenses developed by the Stanford University in the year 2001 are obvious example.
 The experience learned from the Creative Commons licenses is also useful, regardless of the fact that the jurisprudence did not have enough time to produce significant number of decisions on validity and effects of Creative Commons licenses. The most important lesson of the Creative Commons license is that it can not operate independently of the national copyright contract law.  The Creative Commons licenses are adopted to particular legal orders, with the particular emphasis on explanation of legal consequences of the Creative Commons licenses in the respect of specific national law.
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