Preserving the social and cultural Roles of Collecting societies: Particularities in the Case of multi-territorial licensing

Dear friends and collegues,

Thank you very much for having invited me to give the opening speech to this panel concerend with  the  biggest chalenge collective rights management has to face with deveolping new technologies: how to best organise international licensing for transborder uses.

Thanks as well to the croatian ALAI for having organised this meeting in such a phantastic place: we come to work where others dream of making holidays!

We heard a lot these days about cultural diversity and heritage protection and it became clear that a definition (lawyers love definitions) is not easy to find.

In Art. 4 of the UNESCO convention on cultural diversity a definition is given of what is to bee understood by “cultural diversity”:

“Cultural diversity” refers to the manifold ways in which the cultures of groups and

societies find expression. These expressions are passed on within and among groups and societies.

Cultural diversity is made manifest not only through the varied ways in which the cultural heritage of humanity is expressed, augmented and transmitted through the variety of cultural expressions, but also through diverse modes of artistic creation, production,dissemination, distribution and enjoyment, whatever the means and technologies used.

Thus, there are two aspects to Cultural Divesity: the creation of works (“expressions”) on the one hand and on the other hand the ways on how these expressions find their way to the audience

The role of collecting societies and their contribution to cultural diversity:

In both aspects (environment faourable to creation, distribution of and access to works) collecting societies play a key role.

An environment that fosters creation of works has to make sure that creators can earn their living (on creation and not on taxi driving) and therefor copyright legislation all over the world grants authors exclusive rights in their works and most legislations grant performers exclusive rights in their performances. Many of these rights can not be individually controlled and licensed – the reason why authors and publishers founded collecting societies to manage these rights, grant licenses to users, enforce rights against unlicensed users and – by doing so - secure remuneration for the members. 

Most collecting societies, however are more than mere licensening entities: they are also fulfilling social and cultural obligation – sometimes imposed to them by the law, sometimes volutarily. Tilo Gerlach shall explain, how this works in detail by the German Societies GVL, representing actors, performers and record lables. The system is more or less the same in other repertoires and other countries.

By granting licenses to users, collecting societies not only serve the creatives but at the same time make it easier for users to obtain licenses – collecting societies can grant undicriminatory access to a world repertoire. Imagine a broadcaster having to obtain the rights for each pice of music broadcast on an individual basis. And imagine an artist to individually license his/her song to broadcasters! By the help of collecting societies, braodcasters can access the world repertoire from only one contract partner – and the creatives can be sure to receive remuneration whenever their works/performances are broadcast. Not only broadcsters benefit from the existence of collective rights mangament – schools and universities in most legislations are beneficiaries of legal licenses for education and research on the condition that equitable remuneration is payed. 

Only the fact that collective rights management is existing in (allmost) all countries and for (almost) all repertoires concerned made it possible to provide for these limitations to the exclusive rights and to balance individual interests of the authors and other rightholders against the public interest of access to works and participation in cultural expressions.

Collecting societies are traditionally acting in their local markets where they often have a factual monopoly position – often backed by compulsory collective rights management for certain rights or claims to remuneration. The monopolistic structure has clear advantages for creatives and users alike: the creatives profit form the strong bargaining position collecting societies have when negotiating remuneration for certain uses. For users on the other hand it is a clear advantage to be able to clear rights for a world repertoire with only one contract partner – which often indemnifies the user agains third party claimes and thus gives them 100% legal security.

How do Collecting Societies organise interntaional Licensing?

CRMs´ direct mandates usually cover the world-wide exploitation of rights, although the CMR traditionally licenses only domestic users. The international representation is guaranteed by bilateral reciprocal contracts concluded between the different national CRMs of a specific repertoire. These reciprocal agreements are standardised contracts, by which one society empowers the other to represent the mandating society’s repertoire in its country. The contracts provide for national treatment (e.g. non-discriminatory representation of foreign works) and define the licenses, which may be granted without prior consent of the rightholder, and the cases, in which such prior consent needs to be obtained. The agreements further define which percentage for administration, social or cultural purposes may be deducted from the remuneration collected and specify obligations of co-operation in case the mandated society has to prove title when enforcing the rights.

The European Court of Jsutice ECJ stated that “it is apparent that reciprocal representation contracts have a twofold purpose: first, they are intended to make all protected [musical] works, whatever their origin, subject to the same conditions for all users in the member state, in accordance with the principle laid down in the international provisions; secondly, they enable copyright management societies to rely, for the protection of the repertoire in another State, on the organisation established by the copyright-management society operating there, without being obliged to add to that organisation their own network of contracts with users and their own local monitoring arrangements.
 

Territorial Exclusivity

Central part of these reciprocal agreements is territorial exclusivity: The license granted under the reciprocal contract is limited to the territory in which the licensee society is active – and the license is granted on an exclusive basis. This territorrial exclusivity has been unsucessfully contested for analogous uses – and the ECJ held in the Tournier descission of 1987 that territorial exclusivity is not in conflict with European competition rules, because if the licensing society would be granting direct access to its repertoire it would be obliged to organise its own management and monitoring systems in the other country. For online uses, however, the Court held that this could be seen different , because monitoring of uses can easliy be done trans border.

This decission neglegts the importance of rights enforcement: Licensing and enforcement can not be seperated in practis: why should a user take a license if unlicensed use is not sanctioned? To be able to prevent unlicensed uses it is important to be familiar with legal environment in which the use takes place – therfor enforcement is done by the domestic society. In this aspect, there is no difference between pursuing analgous uses and internet uses.

Territorrial exclusivity, however, has simple practical reasons: on the one hand this exclusivity in the sense of limiting the territory to which the contract applies is the incentive for the licensing society to grant the license: why should one society grant rights to another if the consequence could be that the license partner interferes with the licensor´s own domestic market? And on the other hand exclusivity of rights is the incentive for the local society to actively enforce the rights granted to her by the licensing society. Why should they assume the often burdensome and costly task of montoring all users and persuing those who are not licensed without exclusivity? Towards the licesing society it could point to the other competing societies and refuse enforcement of the licensor´s rights…
In the CISAC Decission of July 2008, the Commission stated that clauses in reciprocal contracts granting territorial exclusivity are in conflict with Art. 81 of the European Treaty.
Challenges of the digital aera:

This relatively stable system that worked to the content of all participants was scattered by new digital techniques: not only became copying without a loss in quality a challange to copyright and led to fierce discussions about private copying – new business modells stirred up the classical chain of exploitation of music, text and films. 

Conflict within the mebership:

A new conflicts within the Collecting societies mebership arose: For classical analogous uses there was a broad consensus between creatives and their publishers/producers about the sense of common collective rights management. But Digital Rights Management seemed to allow for new forms of distribution and mirco-payment that – in the view of some publishers and producers – could well replace collective rights management. 

The argument was eagerly picked up by hardware industry producing levied devices for private copying and was used to break free an unprecedented industry campaign against private copying. The hype about DRMS seems to have cooled down again

As I said: most societies not only represent creatives – artists and performers – but equally producers and publishers. Especailly music publishers holding premium catalouges wish to break free of collective rights management and want directly negotiate with broadcasters and internet providers. They have suffcient international infrastructure to directly license users world wide. We witness the same tendency in publishing, where the sientific publishers (STM) massively opose to legal licenses because they want to controll all uses of their publications, down to the end users. 

Allthough in the non-anglo-saxon countries copyright originates with the author and in those societies where authors and publishers are equally represented, publishers and producers are highly dependent on the author´s consent to take certain rights and uses out of collective management and license users directly, they are doing everything to prevent that new legal licenses are introduced and remunertaed through collecting societies.

Conflict with users:

The digital area brought along new businessmodels in the internet – and creating a new problem: Whereas the classical analogous uses were mainly domstic uses, internet is accessible world wide. Therefor content providers have to aquire rights for transborder uses. Without multi-repertoire licenses for multi-territory uses the user (mainly broadcasters) would have to collect national licenses from each society acting in any territory in which the services were accessible over the internet.

The Collecting societies reacted quickly to this new demand of users and modified the reciprocal contracts.

The solutions:

a) The IFPI-Simulcasting Agreement and the Santiago Agreement

In 2000 both the CRMs administering musical rights and the CRMs administering rights in musical performances came up with international agreements aimed at facilitating world-wide online licenses. Online uses are less of a technical challenge but new instruments were needed to overcome the classic territoriality prevailing in the analogue world. Both agreements were submitted to the Commission for clearance. 

The agreements aim at granting multi-repertoire licenses for multi-territorial uses. The multi repertoire aspect is achieved by the networks of reciprocal agreements that exist both between musical societies and performing rights societies. Under these reciprocal agreements however, each society was mandated to administer the sister organisations´ repertoire only for uses in its own territory (mono-territorial licenses). By means of the new agreements they were enabled to license multi-territory uses as one-stop shops. 

The pricing was calculated as an aggregate tariff of the national tariffs applicable in the intended territories of use. Both agreements were concluded for a provisional period only and were to be put under revision after 2004.

The difference between the two agreements is that the Santiago Agreement of the musical societies provided that the user has to obtain the license from his/her national CRM. The IFPI-Simulcasting Agreement was amended in 2001 to allow broadcasters situated within the EEA to approach any society established in the EEA for licenses. No such amendment was made to the Santiago Agreement because the musical CRMs regard enforcement as important as monitoring of licensed uses and argued that the local representation provided for under the territorial exclusivity clause is vital for the enforcement of the international repertoire.

b) The OLA Model of the Fine Art Societies

A different solution is the OLA
 model chosen by the societies administering the rights of fine art artists: they founded a common society, OnlineArt, established in Brussels,
 to which the member societies assign their members´ rights of making available and for which they act as national agents. The tariffs for online uses are negotiated between the members and are uniformly applied by each agent society. By adopting a common tariff, the participating societies ensure that the author receives the same remuneration for online uses irrespective of where the licenses were granted. The core of this model, however, is a common server, to which all member societies have access and where uses and granted licenses are recorded and monitored. This common server improves efficiency in monitoring, since the participating societies may scan the whole web for uses made of their members´ works. The server helps to quickly find out whether or not a license has been granted. If an unlicensed use is detected, it is communicated to the common server and the society located in the country where the user is situated can take care of proper licensing or legal pursuance of infringement. The users, however, are free to address any of the participating societies for rights clearance. 

3. The European Commission’s Responses to International Agreements on Cross-Border Licensing

a) The IFPI-Simulcasting Agreement

For the IFPI Simulcasting Agreement the Commission granted an exemption
 according to Article 81 (3) of the EU Treaty, valid until Dec. 31st 2004, and made a prolongation of the exemption subject to a split between copyright royalty and administration fee. The Collecting societies are now adding their percentage of administration costs to the published tariffs. The Commission considered this to be the proper instrument to create competition between the societies regarding the amount of the license fee and to increase transparency
 - and who are we to dispute the wiseness of this decission? The IFPI Simulcasting Agreement was prolonged over its initial experimental period and is still in force. The main reason for the Commission to grant the Article 82 (3) exemption is that the IFPI Simulcasting Agreement provides for a new product in licensing - the one-stop shop multi-territorial, multi-repertoire license
 - which facilitates access to works for content providers at low transactional costs. The Commission accepted that this license can be offered only if the participating societies agree commonly on a tariff structure, preventing users from choosing the “cheapest” society.
 A minimum of influence on the tariffs charged by the CRM granting a license to the prospective user is the incentive for the participating societies to pool their repertoire in the one-stop-shop.

b) The Santiago Agreement

Such clearance was denied to the Santiago Agreement and it expired in 2004. The Commission refused clearance because the users were still obliged to address their national CRM to obtain a license
 - musical collecting societies did not want to give up the principle of territorial exclusivity in the reciprocal agreements, arguing that enforcement is as important as licensing and that territorial exclusivity is indispensalble for enforcement. 

For the time being there is no instrument to allow a musical CRM to grant both multi-territory and multi-repertoire licenses.

c) The OLA Model

Formal clearance from the Commission was neither applied for nor demanded for the OLA model of the visual art societies. The Commission advised the participating societies that the market to which it applies is too small to trigger official attention, the so-called “de minimis” solution.

The Solution devloped by the European Commission: the Recommendation on Collective Cross-Border Management of Copyrights and Related Rights for Legitimate Online Music Services

In 2005 the Commision launched the Recommendation which was preceded by a commission staff study, circulated to the interested parties with a thre weeks´ deadline for comment over the summer holidays and an Impact Assessment. The commission has identified the difficulties of service providers to easily obtain rights as an impediment for a dynamic market for music online services. Due to the structure of the reciprocal agreements, content- and service providers had to clear rights for pan-european uses on country by country basis – after the Santiago agreement of the musical societies was not given clearance by the Commission

The Commission aimed for competition between Collecting Societies. Only competition could make collecting societies more efficient – felt the Commission. Competition between collecting societies can take place on two levels: the societies could be enabled to offer the world repertoire and compete for users – the so called “commercial users option” which is the result of the IFPI-Simulacsting agreement – or they could compete for repertoires and license these repertoires throught the union – the so called “rightholders option”.

The Commission dismissed the commercial users option as they feared that societies competing for users would start a race to the bottom with respect to licensing conditions and remuneration. Only the rightholders option would serve the rightsholders interests best – as they get more influence on the societies.

In fact, the rightholders option, which the commission recommends, gives strong and powerfull rightholders an enormous power over the societies. By having the possibility to withdraw their repertoire from one society and give it to another society at any time they have a gained a big assett for negotiating favourble conditions. They could for example try to negotiate special conditions with respect to administration costs. Adminsitration costs are a very sensitive topic: since collective rights management is based solidarity, administration cost are not attributed to each individual transaction but cover the overall cost acruing when licensing and monitoring the rights of all members. Special conditions for certain rightholders inevitably leads to increasing cost for the rest of the members.

And here we have the connection to cultural diversity again: If the societies are competing for commercially sucesfull repertoirs which might be easier to license, they might have less ineterst in adminsistering less successful repertoire. Only mainstream repertoire might on a long run have a chance for efficient national and international representation – and users would face difficulties to have access to niche repertoires. When collecting societies compete for the “big” repertoires and their international representation, they would have to optimise their cost structure: managing big uniform catalogues is relatively simple and generates by far less costs for documentation and distribution than handeling a heterogenous repertoire with many different rightholders to be remunerated. It is more than likely that the majors publishers shall try to negotiate better administration costs for their catalogue – with the consequence that administration costs are increasing for the rest of the repertoire represented by the collecting society. Therefor managing smaller repertoires or niche repertoires is less attractive to collecting societies – the societies representing the music majors might even refuse to represent niche repertoires of their partner organisations. If these repertoires are not represented union-wide, users like braodcasters might refrain form using this repertoire because rights clearance becomes more difficult.

And does the rightholders option solve the problem of the content providers? Well, they would not have to shop around for territorries – bravo! But still they are not able to obtain the rights for all reperoires form one single contract partner. Well, they get used to shopping – instead of shopping territories they now have to shop repertoires. I doubt that they feel the Commission Recommendation helped them…..

Allthough the Recommendation only adresses licensing for music online uses, the Commission has already applied the principle of competition between societies and the objection to territoriality with respect to satellite-braodcasting and cable-redistribution in its CISAC Decission of July 2008, where it stated that territoriality clauses in reciprocal contracts are in conflict with Art. 81 EC. 

A brief review of the results of the Recommendation: Four new societies emerged: they are all co-operations between national musical societies and only the international Majors took advantage of the new freedom to choose: The anglo-saxon repertoire of EMI is now managed by CELAS, a coopertaion between the German GEMA and the British MCPS-PRS and the Warner/Chapell Music catalogue is managend by PEDL, a coopeation between – again GEMA, MCPS-PRS and STIM. In addition there are two regional coperations for the hispano-italian repertoire. AND: the musical societies start canibalizing themselfes: in the last weeks GEMA and PRS obtained court injunctions against the Dutch BUMA to prevent BUMA from licensing their repertoire for internet uses.

Critical analysis of the competition approach taken by the European Commission toward collective rights management:

Collecting societies are monopolies and they work best as monopolies. Only as monopolies they can provide their services to authors, performing artists and other rightholders at reasonable costs: they do not have to prove title for every work of their repertoire for any claim they are making when persuing the rights entrusted to them. And only as monpolies they can offer one-stop shops to users and reduce their transactional cost for licensing considerably.

However, inherent to all monopolies is the danger of abuse of dominant market position. Therefore external control over collecting societies activities is necessary and ever since the early 1970s collective rights mangament has been under scrunity of the European antitrust authorities – and this control brought along a number of improvements: societies must offer their service to all EU citizens on a non-discriminatory basis, some restrictions on the membership contracts have been enforced regarding terms of termination and universal transfer of rights. The tariffs must be transparent and applied non-discriminatory. 

If competition between the societies is established on a broader scale the benefits for rightholders and users alike are at stake – and in a truly competitve environment, when the monopolies are broken, the justification for testing collective rights management against anti-trust rules would cease to exist: no monopoliy and no antitrust controll. 

Still, it is not clear whether the Commission realy aims at full competition – it assumes in the impact assessment that only three or four societies shall survive the competition and thus admits that it is expecting an oligopol to come into existence. The advantages of such an oligopol over national monopolies is not very obvious. But the disadvantages are plentifold – exspecially to users in smaller countries where no society exists anymore: from whom should broadcasters obtain licenses? Must the Lithuanian Ministry of Culture negotiate with the French, British, German or Polish society on order to conclude a remuneration agreement for legal licenses for schools and universities? And who would be able to grant licenses for Finish Tango and Portugese Fado if the big surviving societies concentrate on the repertoires of the five major music publishers? Of course the finish and portuese authors, performers and publishers could grant the liceses themselves – but can they equally enforce the rights against non licensed users? If they can´t enforce they won´t have much to licenses. And those users, who want act legally might refrain from playing tango and fado because rights clearance is too difficult. 

The crucial question is:

 do we want collecting societies to co-operate or do we hope that competition makes them more efficient? If we want non discriminatory representation of all works – including the commercially less successful repertoires we need cooperation. But experience shows that co-operation is only possible with coordination – I only refer to my remarks on territorial excliúsivity and to the effects of the Recommendation 

To improve the performance of collecting societies we need to ensure a legal framework of controll and minimum standarts for these societies. This topic was first addressed on European level in the mid nineties by the Green Paper on the Information Society. In 2003 the European Parliament already feraed that the disputes of DRM vs CRM weaken authors´ rights at put culutral diversity on stake and called for a common legal framework for collective rights management. In 2004 the Commission issued a Communication to prepare a Directive on collectinve rights management. But with a new conmmission in force since end 2004 the thorny way of democratically involving Parliament and Council seemd to be too difficult – the new Commissioners perfered Recommendations over dispute and analysis.

The 2004 Communication suggested a level playing field and common legal framework that should address four aspects of collective rights management:

a:
establishment of a collecting society

who may establish a society? Status of the society,necessary proof of efficiency, operability, accounting obligations and sufficient number of rightsholder represented

b:
relation to users
obligation to publish tarrifs and license conditions, obligation to license to users on a non-discriminatory basis at appropriate conditions, quick, competent and efficient possibility for users to contest tarrifs and conditions

c:
relation to rightholders:

principles of good governance, non-discrimination, transperancy and accountability
reasonable degree of felxibility about the duration and scope of the mandate, including the possibility of indiviudal rights mangement with DRMs

d:
external control
adequate external control mechanisms like certain regulatory bodies, special tribunals, administrative authorities or arbitration boards should be harmonised.

The example for  the plans set out in the communication is the German Law on Collective Rights Management – and we have good experience with this legal framework as it backs collective rights management by giving it credibility and transperancy.

If you fear monopolies – create the mechanisms to controll them. And carefully look what are the advantages of monopolies over full competition!
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